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REGULATION

Overview

1 Is third-party litigation funding permitted? Is it commonly 
used?

Third-party funding (TPF) is not subject to regulation under Swedish 
law. Thus, the use of TPF is permitted.

Although it is known that arbitral proceedings in Sweden from time 
to time have been funded by third parties, TPF is still considered a rela-
tively new phenomenon in Sweden. Considering the confidential nature 
of arbitration, it is difficult to comment on how frequently TPF is used. 
However, the increase in the number of cases, internationally, that are 
funded by a third party, indicates that this is also the case in Sweden. 
The number and presence of international as well as local funders has 
increased on the Swedish market, indicating that the volume of funded 
disputes has increased as well. Considering that Stockholm is one of 
the world’s leading venues for international arbitration, the potential 
market for TPF in Sweden is large.

Restrictions on funding fees

2 Are there limits on the fees and interest funders can charge?

There are no specific rules under Swedish law that impose restrictions 
on the fees and interest funders can charge for their services.

Specific rules for litigation funding

3 Are there any specific legislative or regulatory provisions 
applicable to third-party litigation funding?

TPF is not subject to any specific legislative or regulatory provisions.
With respect to disclosure of a funder’s involvement in a dispute, 

the Arbitration Institute of the Stockholm Chamber of Commerce (SCC) 
adopted a policy in 2019 addressing disclosure of third parties with an 
interest in the outcome of the dispute. The policy aims to encourage a 
party to disclose the identity of any funder in its first written submis-
sion. It should, however, be noted that the policy is not obligatory. 
Consequently, the parties are not formally obliged to disclose the exist-
ence of funders.

Legal advice

4 Do specific professional or ethical rules apply to lawyers 
advising clients in relation to third-party litigation funding?

There are no professional or ethical rules in Sweden governing the 
duties of legal counsel (in Swedish advokat, ie, lawyers registered with 
the Swedish Bar Association) specifically in regard to TPF.

Nonetheless, if a third-party funding arrangement involves a 
Swedish advocate, the Code of Professional Conduct for Members of the 

Swedish Bar Association (CPC) must be considered, as it governs the 
financial interests of advocates in disputes in which they act as counsel. 
Section 4.2.1 of the CPC prohibits advocates from working for a contin-
gency fee. There are, however, a few narrow exceptions to this general 
rule, but a third-party funding arrangement is typically not attributable 
to any of them, unless it is a group action. Consequently, funders who 
engage Swedish counsel must accept that advocates utilise traditional 
fee models.

Notably, it is advisable for an advocate to exercise caution when 
agreeing to an obligation to disclose information to the funder. If the 
obligation is too extensive, the advocate runs a risk of ending up in 
a conflict of interest in relation to his or her client. It is conceivable, 
in certain situations, that the disclosure of information to the funder 
is not necessarily in the client’s best interest. Therefore, an advocate 
should insist that he or she is given a right to continuously test, in each 
individual situation, whether a disclosure is compatible with his or her 
fiduciary duty towards the client.

Regulators

5 Do any public bodies have any particular interest in or 
oversight over third-party litigation funding?

No public bodies have been assigned responsibility to monitor or super-
vise TPF. Further, TPF does not qualify as lending or insurance business 
and is therefore not subject to the regulations and supervision appli-
cable to banks and insurance companies.

FUNDERS' RIGHTS

Choice of counsel

6 May third-party funders insist on their choice of counsel?

The funder is not a party to the dispute and therefore has no rights or 
obligations in the proceedings. The procedural rights and obligations 
belong to the party in the proceedings.

One of the principal rules of legal professional conduct is inde-
pendence when acting on behalf of the client. It happens, however, that 
funders require some level of influence as a precondition for financing 
the dispute. For understandable reasons, it is of vital importance for 
the funder that the advocate is sufficiently qualified for the dispute in 
question. On a contractual basis, it is possible to include a clause in 
the funding agreement where the funder is given authority to appoint 
an advocate. It should be noted that such a contract is not procedur-
ally valid under Swedish law and is therefore not possible to enforce. A 
contract granting the funder a right to appoint an advocate is neverthe-
less contractually binding and there is nothing preventing the parties 
to the funding agreement from including a liquidated damages clause 
in their contract, applicable if the funded party acts in a way that is not 
acceptable to the funder.

https://sccinstitute.se/media/1035074/scc-policy-re-third-party-interests-adopted.pdf
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In the situation where the funder is being granted a contractual 
right to appoint an advocate, the advocate has to be independent 
from the funder and only accept instructions from the party to the 
dispute. This is necessary in order for the advocate to avoid a conflict 
of interest and to avoid, unintentionally, entering into a client-attorney 
relationship with the funder. It should also be noted that an advo-
cate has an obligation to show fidelity and loyalty towards his or her 
client according to Section 1 of the Code of Professional Conduct for 
Members of the Swedish Bar Association (CPC). An advocate does not 
have a corresponding obligation towards the funder.

Participation in proceedings

7 May funders attend or participate in hearings and 
settlement proceedings?

As previously mentioned, a funder is not a party to the dispute and 
consequently has no rights or obligations in regard to the proceed-
ings. Accordingly, a funder does not have a procedural right to attend 
or participate in hearings and settlement proceedings. It is, however, 
possible for the litigant and funder to stipulate in the funding agree-
ment that the funder shall have the right to attend and participate 
in hearings and settlement proceedings. Nevertheless, the funder’s 
attendance at a hearing before an arbitral tribunal (or a settlement 
discussion) will require the opposing party’s approval.

If the hearing takes place in general court, a funder has the right 
to attend, as proceedings in general courts are open to the public. 
There are, however, exceptions to this general rule, where a court may 
decide that the hearing shall not be made public. For example, in cases 
where it can be assumed that information presented or disclosed in the 
proceeding is covered by secrecy, the court can order that the hearing 
shall not be public. Settlement discussions moderated by the court (or 
even mediation) are very rare in commercial cases in Sweden. If the 
judge were to invite the parties to deliberations (in private meetings), 
the funder would be excluded.

Veto of settlements

8 Do funders have veto rights in respect of settlements?

A funder has no ‘default’ veto right in regard to settlements. It is, 
however, common practice to include in the funding agreement a 
clause giving the funder a veto right in relation to settlement proposi-
tions. Such a clause is contractually valid but cannot be enforced so 
as to prevent the litigant from entering into a settlement agreement 
with the opposing party. A veto clause could, however, be combined 
with a liquidated damages clause taking aim at a situation where the 
funded party decides to accept or propose a settlement without the 
funder’s consent.

Termination of funding

9 In what circumstances may a funder terminate funding?

The parties to a funding agreement are at liberty to agree on grounds 
for termination, as well as the consequences of such a termination. 
Therefore, it is difficult to give a general and conclusive answer as to 
the circumstances in which a funder may terminate funding. However, 
the following are some examples of termination grounds:
• a change of circumstances significantly reducing the chance of 

success in the dispute;
• a change of circumstances which renders the dispute no longer 

commercially viable;
• a funded party’s material breach of contractual obligations;
• the insolvency of the funded party; and
• the insolvency of the opposing party.

Other permitted activities

10 In what other ways may funders take an active role in the 
litigation process? In what ways are funders required to take 
an active role?

A funder is not required to take an active role in the litigation process. 
The level of involvement on the part of the funder varies: some funders 
prefer to be significantly involved while others prefer to remain in the 
background. However, if the funding agreement prescribes that the 
funder has an obligation to take an active role in the proceedings, such 
a clause is of course binding as between the parties.

Notably, if a funder takes a more active part in the litigation 
process, including assisting the funded party to instruct the advocate, 
this might create a conflict of interest for the law firm acting on behalf 
of the funded party.

CONDITIONAL FEES AND OTHER FUNDING OPTIONS

Conditional fees

11 May litigation lawyers enter into conditional or contingency 
fee agreements?

Section 4.2.1 of the Code of Professional Conduct for Members of the 
Swedish Bar Association (CPC) provides that advocates are not, unless 
in extraordinary circumstances, allowed to work with contingency fee 
arrangements. Funders who engage Swedish advocates must conse-
quently accept that Swedish advocates utilise traditional fee models.

When it comes to conditional fee arrangements, the situation is not 
equally clear, as the CPC (along with its commentary) does not provide a 
conclusive answer in this regard. According to Section 4.2.2 of the CPC, 
an agreement where the advocate assumes a financial risk in relation to 
the outcome of the case does not necessarily lead to a situation where 
the lawyer’s interest in the matter becomes disproportional or other-
wise has an adverse effect on the lawyer’s performance of its mandate. 
Conditional fee arrangements can therefore be allowed, provided that 
the risk and the reward are reasonably balanced.

Other funding options

12 What other funding options are available to litigants?

Besides third-party funding, there are other funding options available 
to litigants in Sweden. However, some of these funding options are only 
available to natural persons. The following options are available:
• Business insurance policies are widely available and commonly 

include coverage of litigation costs, up to a capped amount, in 
certain types of dispute. As a general rule, the claimant must 
notify the insurance company prior to the commencement of the 
proceeding, to be able to successfully claim compensation for the 
litigation costs.

• Legal Expense Insurance (LEI) is included in all household insur-
ance policies and covers litigation costs. The terms of LEI vary 
between the insurance companies offering it. LEI normally covers 
certain types of dispute in general court and usually excludes 
disputes handled by administrative courts.

• Legal aid is available to natural persons whose gross income does 
not exceed 260,000 krona, according to section 6 of the Legal Aid 
Act of 1996. An application for legal aid must be submitted to the 
competent authority. Legal aid may not be granted if the claimant 
has LEI or any other similar legal protection that covers the matter.

• Loan agreements, where a party obtains a loan from a creditor in 
order to fund the litigation of a claim. This type of arrangement 
differs from third-party funding as the debtor is obliged to repay 
the loan regardless of the outcome of the dispute.

https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/rattshjalpslag-19961619_sfs-1996-1619
https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/rattshjalpslag-19961619_sfs-1996-1619
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• Assignment of claims, where the original creditor assigns the 
claim to an assignee who then becomes the holder of the claim and 
consequently a party to the proceedings.

JUDGMENT, APPEAL AND ENFORCEMENT

Time frame for first-instance decisions

13 How long does a commercial claim usually take to reach a 
decision at first instance?

According to statistics from the Swedish National Courts Administration, 
referring to data from 2020, a claim at first instance (in 75 per cent of the 
submitted claims) has a processing time of seven months, following the 
submission of the claim for decision to the competent court. However, 
the data does not specifically refer to commercial claims but to civil 
claims in general. In our experience, the processing time for complex 
commercial disputes is generally longer than seven months (and closer 
to a year).

Of the ordinary arbitration proceedings administered under the 
Arbitration Rules of the Stockholm Chamber of Commerce (SCC), 50 
per cent have a processing time of six to 12 months; and 27 per cent 
of ordinary SCC arbitrations have a processing time of less than six 
months. The majority of expedited SCC arbitration procedures have a 
processing time of less than three months; and 45 per cent of expedited 
SCC arbitrations have a processing time of three to six months. The time 
indications are based on information from the SCC.

Time frame for appeals

14 What proportion of first-instance judgments are appealed? 
How long do appeals usually take?

According to statistics from the Swedish National Courts Administration, 
referring to data from 2020, 5 per cent of first-instance judgments in 
civil claims are appealed. However, the data does not specifically refer 
to commercial claims, but to civil claims in general.

Most civil cases under Swedish law require leave to appeal in order 
to obtain the right to get the matter tried at a higher instance. It takes 
1.7 months, on average, to get a decision on leave to appeal (in 75 per 
cent of the requests for leave to appeal). In addition, the proceedings at 
second instance take 12.6 months, on average. The data do not specifi-
cally refer to the appeal of commercial claims, but to the appeal of civil 
claims in general.

An arbitral award cannot be challenged on material grounds. 
It is, however, possible for a party to challenge the award on proce-
dural grounds, in accordance with sections 33 and 34 of the Swedish 
Arbitration Act of 1999. There are no official statistics on what proportion 
of arbitral awards are challenged or data that specifically refer to the 
processing time of challenge proceedings before the Swedish courts.

Enforcement

15 What proportion of judgments require contentious 
enforcement proceedings? How easy are they to enforce?

There are no official statistics regarding the proportion of judgments 
that require contentious enforcement proceedings.

If a party fails to voluntarily comply with a domestic court judg-
ment, the opposing party can apply for enforcement at the Swedish 
Enforcement Authority (SEA). An application for enforcement can be 
made for both monetary claims and specific performance. Following the 
application, the SEA will contact the other party and stipulate a period 
within which that party is compelled to perform what is required. If the 
other party fails to comply within the time set out by the SEA, the party’s 
assets may be seized.

For judgments rendered by courts in other EU member states, 
EU Regulation No. 1215/2012 of 12 December 2012 on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial 
matters will be applied.

In order to enforce a judgment rendered by a foreign court outside 
the EU, there has to be an applicable treaty between Sweden and the 
foreign state in question. If no treaty between Sweden and the foreign 
state exists, the judgment cannot be enforced in Sweden, unless the 
parties have an exclusive jurisdiction agreement. Furthermore, for a 
foreign court judgment to be enforceable, the judgment is required to 
involve a matter of civil law and must not be in conflict with Swedish 
public policy.

An arbitral award made by a tribunal seated in Sweden is consid-
ered a Swedish award and is enforceable in Sweden as of the day on 
which it is rendered. This is so even if none of the parties are Swedish, 
the underlying contract has no relation to Sweden and Swedish law 
does not govern the substance of the case. A Swedish award may be 
enforced by the SEA following the application of a party. In order for 
the SEA to be able to enforce an award, the award must be compliant 
with the formal requirements, namely, be in writing and signed by the 
arbitrators.

An award made by a tribunal with its seat outside Sweden is consid-
ered a foreign award and cannot be enforced until it has passed an 
exequatur procedure. In order for foreign arbitral awards to be enforced 
in Sweden, a party is required to file an application of recognition and 
enforcement at the Svea Court of Appeal. The applicable provisions in 
sections 54 and 55 of the Swedish Arbitration Act mirror the require-
ments in article V of the New York Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards. An exception applies to 
International Centre for Settlement of Investment Disputes awards, for 
which no exequatur procedure is required.

COLLECTIVE ACTIONS

Funding of collective actions

16 Are class actions or group actions permitted? May they be 
funded by third parties?

Under Swedish law, group actions are permitted. Group actions are 
regulated in the Swedish Group Proceedings Act of 2002. The Swedish 
Group Proceedings Act has been in force since January 2003, but has 
not yet been utilised to a particularly high extent. In the absence of rules 
that restrict third-party funding, there are no legal obstacles to using 
third-party funding for a group action.

Swedish advocates are not normally allowed to work with contin-
gency fee arrangements, according to the rules set out in Section 4.2.1 
of the Code of Professional Conduct for Members of the Swedish Bar 
Association (CPC). There are, however, specific situations where it might 
be allowed. In the commentary to Section 4.2.2 of the CPC it is stated 
that contingency fee arrangements are permitted in situations where an 
advocate is representing the interests of a collective action; however, 
under no circumstances may the Swedish advocate accept a quota litis. 
Consequently, funders who engage Swedish advocates when funding 
a group action are allowed to apply contingency fee arrangements as 
regards the remuneration of counsel.

https://sccinstitute.com/media/37089/the-swedish-arbitration-act.pdf
https://sccinstitute.com/media/37089/the-swedish-arbitration-act.pdf
https://www.government.se/49d550/contentassets/ee615abb083742e88b9fd4fac8f82183/group-proceedings-act-2002_599.pdf
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COSTS AND INSURANCE

Award of costs

17 May the courts order the unsuccessful party to pay the costs 
of the successful party in litigation? May the courts order the 
unsuccessful party to pay the litigation funding costs of the 
successful party?

The philosophy under Swedish law, when it comes to the issue of 
allocation and the contents of litigation costs, is that a winning party 
that has not been at fault should not suffer any loss in asserting or 
defending its right. Consequently, a party that wins in full is entitled to 
be reimbursed for its costs relating to the proceedings, according to 
Chapter 18, Section 1 of the Swedish Code of Judicial Procedure (Code 
of Procedure) of 1942. An unsuccessful party, on the other hand, is liable 
for its own expenses as well as those of the opposing party. If a party 
succeeded in part, reimbursement can only be sought in relation to the 
specific issues, and the extent of those, on which the successful party 
won. There are, however, exceptions to this general rule that apply in 
certain situations (Chapter 18, Section 3 of the Code of Procedure).

The winning party shall recover all necessary costs for conducting 
the litigation, including the court fees (which are relatively low and not 
related to the amount in dispute), fees for legal representation and 
costs for expert evidence. The winning party also has the right to be 
reimbursed for its own time spent working on the case, for example 
time spent by its in-house counsel, management or other specialist 
functions. Such costs are calculated based on the involved employees’ 
salaries or other remuneration. In order for costs to be recovered they 
must be deemed to have been reasonably incurred to safeguard the 
party’s interests. The parties usually file their written cost submissions 
after the end of the hearing and are granted leave to provide comments 
within one or two weeks. The decision is finally taken by the court as a 
part of the judgment.

Under Swedish law, funding costs are not deemed to constitute 
a cost that is attributable to the preparation of the proceedings or 
the presentation of the case. Nor can it be said to constitute a fee for 
legal representation or time spent by the party. Due to the definition of 
recoverable costs in the national legislation, it therefore appears highly 
unlikely that a Swedish court would order a losing party to reimburse 
the other party’s funding costs.

Regarding arbitration proceedings, section 42 of the Swedish 
Arbitration Act equally provides that the losing party shall compen-
sate the prevailing party for its costs of the proceedings. The provision 
does not set out which types of cost are recoverable. It is, however, 
the general understanding that the principles outlined in the Code of 
Procedure apply unless the parties have agreed otherwise. Thus, the 
allocation and the content of legal costs are the same in a Swedish ad 
hoc arbitration as in domestic court litigation, provided that the parties 
did not agree to allocate the legal costs differently. This also means that 
it is highly unlikely that the losing party in a Swedish ad hoc arbitration 
would be ordered to reimburse the other party’s funding costs.

However, the situation is somewhat different when it comes to insti-
tutional proceedings, according to the Arbitration Rules of the Stockholm 
Chamber of Commerce (SCC Rules). When it comes to the issue of allo-
cation and recoverability of costs, the SCC Rules are written in a more 
open and indeterminate way than the Code of Procedure. Article 50 of 
the SCC Rules provides that ‘any reasonable costs incurred’ having 
regard to ‘any relevant circumstances’ are recoverable, while the Code 
of Procedure refers mainly to ‘costs of preparation for trial and pres-
entation of the claim’. Hence, it may not be ruled out that a successful 
party in an arbitration under the SCC Rules may be awarded compensa-
tion for the funding costs. However, in order for a funded party to be 
able to recover its funding costs, most likely special circumstances are 

required similar to those that existed in Essar Oilfields Services Ltd v 
Norscot Rig Management Pvt Ltd (Queen’s Bench Division (Commercial 
Court), 15 September 2016). In this case a claimant was awarded costs 
for its funding fees. The reason why the funded party was in need of 
funding was partly due to the opposing party’s actions, which had left 
the funded party impecunious, which, in turn, made financing a prereq-
uisite for the party to be able to pursue the claim and assert its rights.

Liability for costs

18 Can a third-party litigation funder be held liable for adverse 
costs?

Under Swedish law, a disputing party initiating arbitral proceedings is 
not required to have the financial resources to be able to compensate 
the opposing party in accordance with an adverse costs award (except 
regarding security for costs under the SCC Rules – see below). This is 
true regardless of whether the party is funded by a third party or not. 
Furthermore, the general rule is that obligations relating to adverse 
costs may only be directed at parties to the proceedings. A funder 
is not a party to the proceedings and, thus, cannot be held liable for 
adverse costs.

However, in its ruling at NJA 2014, p 877, the Swedish Supreme 
Court (Supreme Court) held shareholders of an empty ‘litigation 
company’ liable for adverse costs. The Supreme Court found that the 
arrangement had been set up with the intentions of avoiding liability for 
adverse costs and circumventing the rules on reimbursement of costs 
as set forth in the Swedish Code of Procedure. The case concerned a 
situation where the claim as such had been assigned to an empty ‘litiga-
tion company’ which had been set up with the sole purpose of acquiring 
and facilitating the dispute, a situation that is clearly distinguishable 
from a third-party funding arrangement, where the original claim 
holder is the party pursuing the claim. However, it cannot be ruled out, 
although it seems improbable, that a funder in certain special cases may 
be obliged to reimburse the opposing party for its adverse costs in the 
event that the funded party is unable to fulfil its adverse costs order. 
This would in any case require subsequent proceedings, most likely in a 
domestic court, in which the funder is the defending party.

A funder is not subject to the authority of the arbitral tribunal 
because the funder is not a party to the arbitration agreement. Hence, 
the funder cannot be held liable by the arbitral tribunal for adverse 
costs in relation to a successful opposing party.

Security for costs

19 May the courts order a claimant or a third party to provide 
security for costs? (Do courts typically order security for 
funded claims? How is security calculated and deposited?)

In domestic court litigation, on the request of the defendant the court 
may order a claimant to provide security for the defendant’s estimated 
adverse costs, provided that the claimant is not a national of an EEA 
country (see section 1 of the Act on the Obligation for Foreign Plaintiffs 
to Provide Security for Legal Costs of 1980).The court cannot order a 
third party to provide security for costs. Nonetheless, a third party is 
permitted to provide security on the claimant’s behalf in the form of a 
guarantee or a deposit. If the claimant is a national of an EEA country 
(or a company registered in an EEA country), the court may not order a 
claimant to provide security for costs.

According to the recently introduced article 38 of the SCC Rules, an 
arbitral tribunal may, in exceptional circumstances and at the request 
of a party, order a claimant to provide security for costs. In determining 
whether to order security for costs, the tribunal shall have regard to 
(1) the prospects of success of the claims, counterclaims and defences; 
(2) the claimant’s ability to comply with an adverse costs award and 

https://www.government.se/49e41c/contentassets/a1be9e99a5c64d1bb93a96ce5d517e9c/the-swedish-code-of-judicial-procedure-ds-1998_65.pdf
https://lagen.nu/dom/nja/2014s877
https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/lag-1980307-om-skyldighet-for-utlandska_sfs-1980-307
https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/lag-1980307-om-skyldighet-for-utlandska_sfs-1980-307


Nivalion AG and Mannheimer Swartling Sweden

www.lexology.com/gtdt 5

the availability of assets for enforcement of an adverse costs award; 
(3) whether it is appropriate in all the circumstances of the case to 
order one party to provide security; and (4) any other relevant circum-
stances. Since 2017 this provision has only rarely been applied by SCC 
tribunals. Usually, the tribunal will consider the claimant’s access to 
justice argument. It must not become impossible for a claimant, who 
may have been financially encumbered by the dispute, to enforce its 
claims in arbitration proceedings. During the public hearings at the SCC 
in preparation for the new rule, it was noted several times that tribu-
nals should be cautious about applying the provision and seek guidance 
in the Chartered Institute of Arbitrators’ 2015 guidelines ‘Applications 
for Security for Costs’ (https://www.ciarb.org/media/4196/guideline-
5-security-for-costs-2015.pdf).

The arbitral tribunal may, under section 38 of the Swedish 
Arbitration Act of 1999 as well as under article 51 of the SCC Rules, 
request security for its compensation, regardless of the involvement of 
a funder. The requested security should correspond to the estimated 
amount of the fees and expenses of the arbitral tribunal and the admin-
istrative fee (in institutional arbitrations). Security for costs is usually 
provided in the form of advance payments by the parties.
20 If a claim is funded by a third party, does this influence the 

court’s decision on security for costs?

In domestic court litigation, on the request of the defendant the court 
may order a claimant to provide security for the defendant’s estimated 
adverse costs, provided that the claimant is not a national of an EEA 
country (see section 1 of the Act on the Obligation for Foreign Plaintiffs 
to Provide Security for Legal Costs). Where the claimant is not a national 
of an EEA country, the fact that a claim is funded by a third party does 
not influence the court’s decision on security for costs. This is due to the 
fact that the existence of a third-party funding agreement is not a crite-
rion for the court to consider when determining whether the request for 
security should be granted.

In arbitration proceedings, the mere existence of a third-party 
funding agreement is not in itself a decisive reason for granting a secu-
rity request. Instead, the deciding factors will be the parties’ financial 
situation, the availability of assets and whether or not the funder has 
made a commitment to cover adverse costs.

Insurance

21 Is after-the-event (ATE) insurance permitted? Is ATE 
commonly used? Are any other types of insurance commonly 
used by claimants?

ATE insurance is by all means permitted in Sweden, albeit not 
commonly used.

Business insurance policies are widely available and commonly 
include coverage of litigation costs, up to a capped amount and 
regarding certain types of disputes. As a general rule, the claimant must 
give the insurance company notice prior to the commencement of the 
proceeding, in order to successfully recover the litigation costs.

Legal Expense Insurance (LEI) is included in all household insur-
ance policies and covers litigation costs. The terms of LEI vary between 
the insurance companies offering it. LEI normally covers costs up to a 
capped amount in certain types of dispute in general court and usually 
excludes disputes handled by administrative courts.

DISCLOSURE AND PRIVILEGE

Disclosure of funding

22 Must a litigant disclose a litigation funding agreement to the 
opposing party or to the court? Can the opponent or the court 
compel disclosure of a funding agreement?

A litigant has no general obligation to disclose the existence of a litiga-
tion funding agreement to the opposing party or to the court, as there are 
no such rules relating to litigation proceedings. Notably, in the course of 
the enforcement proceedings in Kazakhstan v Ascom Group SA before 
the Svea Court of Appeal (The Republic of Kazakhstan v Ascom Group 
SA and Others, Svea Court of Appeal, Case No. ÖÄ 7709-19, Decision on 
Production of Documents, 18 March 2020), a party requested that the 
opposing party, who had received funding from a third-party funder, be 
ordered to produce the funding agreement. The Svea Court of Appeal 
denied the request and did not provide any reasoning for its decision. 
A reasonable inference to be drawn from the decision is that, other 
than in exceptional circumstances (such as where the funding agree-
ment would be deemed to be of importance as evidence concerning a 
disputed issue relating to the subject matter of the dispute), neither the 
opposing party nor the court can compel the funded party to disclose 
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a funding agreement. It can however be strategic, in some cases, to 
disclose the existence of funding in order to avoid issues relating to 
conflict of interest.

With regard to arbitral proceedings, on 11 September 2019 the 
Stockholm Chamber of Commerce adopted a policy for disclosure of 
third parties with an interest in the outcome of the dispute. The policy 
aims to encourage a party to disclose the identity of any funder in its 
first written submission to the tribunal. However, the policy is not oblig-
atory. Consequently, the parties are not formally obliged to disclose the 
existence of funders.

Privileged communications

23 Are communications between litigants or their lawyers and 
funders protected by privilege?

Communications obtained by a Swedish advocate in his or her profes-
sional capacity are protected by legal professional privilege. Swedish 
advocates are also required to maintain confidentiality according to 
the Code of Professional Conduct for Members of the Swedish Bar 
Association. Information provided by a client to counsel is consequently 
safe from having to be disclosed. Advocates cannot be obliged to testify 
in a national court or in front of an arbitral tribunal in regard to informa-
tion obtained in their professional capacity.

There is no confidentiality provision or privilege protecting commu-
nications between a funded party and the funder. The funder and the 
funded party may, however, enter into a non-disclosure agreement in 
order to protect their exchange of information. To better protect sensi-
tive information shared between the party and the funder, it may be 
preferable if such communication solely goes through the funded 
party’s advocate.

DISPUTES AND OTHER ISSUES

Disputes with funders

24 Have there been any reported disputes between litigants and 
their funders?

To our knowledge, there have been no reports of disputes between liti-
gants and their funders.

Other issues

25 Are there any other issues relating to the law or practice of 
litigation funding that practitioners should be aware of?

As there is no legislation governing the use of funding and little to no 
case law, the funding agreement is of central importance. Swedish law 
takes a liberal approach on contracts. Accordingly, practitioners should 
draw up the funding agreement making sure that the contract thor-
oughly regulates the parties’ respective obligations and rights.

UPDATE AND TRENDS

Current developments

26 Are there any other current developments or emerging 
trends that should be noted?

Until recently, as late as 2018, it was noted that no domestic market 
for third-party funding existed in Sweden (Josefsson/Neway Herrman, 
’Extern finansiering av tvister och riskavtal – en möjlighet att stärka 
Sverige som säte för internationella skiljeförfaranden?’ (‘External 
Financing of Disputes and Risk Agreements – A Possibility to Strengthen 
Sweden as a Seat for International Arbitration?’), Ny Juridik 2018/1, 
85–94 (86)). However, international funders such as Burford, Therium 

and Nivalion have since then increased their presence in Sweden. Local 
third-party funders such as Kapatens and Litigium Capital have also 
emerged on the Swedish market.


